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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al., )
)

                   Plaintiffs, )
)

            v.                                     ) Civil Action Number 96-1285 (RCL)
)    

GALE A.  NORTON, Secretary of the  )    
Interior, et al., )

)
                   Defendants. )

____________________________________)

ORDER

Upon consideration of defendants’ motions for partial summary judgment that the Interior

Department’s historical accounting plan and trust management plan comport with their obligation to

perform a historical accounting, plaintiffs’ briefs in opposition thereto, defendants’ reply briefs, and the

applicable law in this case, the Court finds that defendants’ motions should be denied.  

On September 17, 2002, this Court ordered the Interior defendants (“defendants”) to file with

the Court a plan for conducting a historical accounting of the individual Indian money (IIM) trust

accounts and a plan for bringing themselves into compliance with the fiduciary obligations that

defendants owe to the IIM beneficiaries.  With respect to the latter plan, the Court further ordered

defendants to “describe, in detail, the standards by which they intend to administer the IIM trust

accounts, and how their proposed actions would bring them into compliance with those standards.” 

Cobell v. Norton, 226 F.Supp.2d 1, 162.  Defendants filed plans purporting to comport with the



1 Specifically, the statement of allegedly undisputed facts submitted with defendants’ summary
judgment motion as to its historical accounting plan provides only that “Interior Defendants’ Plan asserts
that, upon completion of the historical accounting, they will be in a position to provide the holder of
each IIM account covered by the Plan an Historical Statement of Account detailing the account
transaction history.  See Interior Defendants’ Plan at I-1.”  Similarly, the statement submitted with
defendants’ summary judgment motion as to its trust management provides only that 

Interior Defendants’ Plan asserts that it is the relevant part of an ongoing trust reform planning
and implementation process in which Interior is already engaged.  Interior Defendants’ Plan at
1-2.  The plan also asserts that the American Indian Trust Fund Management Reform Act of
1994 (“1994 Act”) sets forth the specific standards governing the performance of the
accounting; details these specific standards; and notes that Interior looks to various sources,
identified throughout the plan, for guidance in carrying out the 1994 Act’s requirements.
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Court’s orders on January 6, 2003.

Defendants presently seek an order from the Court declaring, as a matter of law, that the steps

outlined in both of these plans comport with the Interior Department’s obligation to perform an

accounting.  The Court declines to enter such an order because defendants have failed to present, in

conjunction with their motions, statements of allegedly undisputed facts that, if true, would entitle

defendants to judgment as a matter of law that the steps outlined in these plans would comport with

their fiduciary obligation to perform a complete historical accounting of the IIM accounts.  Instead, each

statement consists in its entirety of the following factual assertions: (1) “The Secretary of the Interior and

the Assistant Secretary of Interior-Indian Affairs (“Interior Defendants”) serve as trustee-delegates of

the Federal Government with regard to the administration of Individual Indian Money (“IIM”) trust

accounts”; (2) this Court ordered defendants to submit the above-mentioned plans; (3) defendants

submitted the plans; and (4) the plans contain assertions that they comport with defendants’ fiduciary

obligations.1  

Even if defendants were to demonstrate that each of these four assertions were true, defendants
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would not therefore be entitled to partial summary judgment that the steps outlined in these plans

comport with defendants’ fiduciary obligations to perform a complete historical accounting.  A finding

that these plans assert that “they are the relevant part of an ongoing trust reform planning and

implementation process” and that “upon completion of the historical accounting, [defendants] will be in

a position to provide the holder of each IIM account covered by the Plan an Historical Statement of

Account” is manifestly not the same as a finding that these plans will accomplish what defendants claim

that they will accomplish.  Therefore, defendants have failed to satisfy their burden of production, which

requires them to produce credible evidence that, if uncontroverted, would entitle them to a directed

verdict at trial that the measures outlined in these plans comport with the Interior Department’s

obligation to perform an accounting of the IIM trust accounts.  Accordingly, the Court will deny

defendants’ motions for partial summary judgment.  

Defendants have submitted to the Court two plans outlining measures to make plans that (they

allege) will result in the performance of an accounting.  However, defendants have presented no

evidence that they have conducted a historical accounting of the IIM accounts, or that they are

presently conducting any operation that would constitute such an accounting.  In the absence of such

evidence, the Court will not enter summary judgment that the steps outlined in these “plans to make

plans” somehow comport with defendants’ obligation to conduct a complete historical accounting.  It is

therefore

ORDERED that defendants’ motion for partial summary judgment that Interior’s historical

accounting plan comports with their obligation to perform an accounting [1775-1] be, and hereby is,

DENIED.  It is further
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ORDERED that defendants’ motion for partial summary judgment that Interior’s trust

management plan comports with their obligation to perform an accounting [1776-1] be, and hereby is,

DENIED.

SO ORDERED.

Date: ____________ ________________________
Royce C. Lamberth
United States District Judge

   


